
 
 

          
    Sent Via Email: paul_wolfe@cantwell.senate.gov  

     Original Sent Via USPS  
 
 
January 29, 2013 

 
 

 
The Honorable Maria Cantwell, Chairwoman 
U.S. Senate 
Senate Committee on Indian Affairs 
836 Hart Senate Office Building 
Washington, DC  20510-4705 
 
 Re: Request for Hearing on Contract Support Cost Issues 
 
Dear Chairwoman Cantwell: 
 

I write to request that the Senate Committee on Indian Affairs (SCIA) convene a hearing on 
contract support cost (CSC) issues as soon as possible.  The hearing should address two 
overarching issues: settlement of past claims for unpaid CSC, and resolution of CSC issues 
moving forward.  With the U.S. Supreme Court having recently affirmed the right of Tribes to full 
CSC, now is the time to move these issues toward final resolution.  Therefore, I respectfully 
request that the SCIA consider an early CSC hearing a top priority. 

Resolution of Past CSC Claims 

For over twenty years, Tribes have been litigating CSC issues with the Bureau of Indian 
Affairs (BIA) and the Indian Health Service (IHS).  Last June, in Salazar v. Ramah Navajo Chapter, 
the Supreme Court affirmed that Tribes carrying out federal programs under the Indian Self-
Determination and Education Assistance Act (ISDEAA) are entitled to full CSC, the reasonable 
costs of administering those programs and services.  Like any other federal contractors, every 
Tribe is entitled to be paid what the statute and its contract promise.   

The Court's ruling should bring an end to the litigation.  On the BIA side, the Ramah class 
representatives are currently engaged in productive settlement negotiations with the U.S.  There is 
no class action against IHS, however, so Tribes must deal with that Agency on an individual basis 
to settle claims.    

The IHS recently communicated to Tribal leaders that it believes that the amount due each 
Tribal claimant is limited to CSC "actually incurred" as opposed to the amount obligated by the 
contract and statute.  This approach would punish the Tribe for fiscal prudence in the face of CSC 
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underfunding and reward the Government for its chronic underfunding of Tribal health care.  More 
fundamentally, it treats ISDEAA agreements as cost-reimbursable contracts, for which the price is 
determined retrospectively, while the ISDEAA requires that Tribes be paid in advance the funds 
they use to carry out the programs.   

IHS's approach if implemented would be not only unfair and inconsistent with the law, but 
also wasteful of federal and Tribal resources.  Re-auditing every contract is not a rational or 
efficient way to resolve CSC claims, especially since reliable data on CSC shortfalls already exists, 
on a Tribe-by-Tribe basis, in the form of IHS's annual reports to Congress.  These CSC shortfall 
reports, required by the ISDEAA and certified as accurate by the agency, should provide the basis 
for settlement of past CSC shortfall claims, as Senator Begich wrote in a recent letter to President 
Obama.  IHS should be asked to explain to the SCIA why it resists using the best available data as 
the starting point for a fair and efficient settlement process.   

The Tribal attorneys have begun discussions with IHS and their lawyers (Office of General 
Counsel) about the problems associated with using a cost accounting methodology to fairly and 
rapidly settle these historic claims.  We are hopeful that those discussions will result in the agency 
changing its mind and returning to using the shortfall reports as starting points for negotiations.  
We hope that a hearing will help the agency move in that constructive direction. 

CSC Moving Forward 

 In Ramah, the Supreme Court described BIA (and IHS) as facing a "dilemma": while the 
ISDEAA requires full payment of CSC, the annual appropriations acts for many years have unjustly 
"capped" aggregate CSC spending at levels insufficient to fully fund every Tribal contractor.  Tribes 
suffering shortfalls can recover the underpayments from the Judgment Fund through contract 
claims against the U.S., but no one wants an annual cycle of litigation.  The CSC hearing should 
address CSC funding moving forward. 

 The Supreme Court mentioned several options for Congress to resolve the dilemma, some 
of which might be proposed to the SCIA in the coming session.  With one exception, these 
Supreme Court suggestions are very bad ideas.  Noted as follows: 

• Amend the ISDEAA to remove the statutory mandate compelling BIA and IHS (with limited 
exceptions) to enter into contracts upon request.  By allowing the agencies to decline offers 
with impunity, this option would promote the federal domination the ISDEAA was designed 
to combat. 

 

• Amend the ISDEAA to remove the requirement to fully fund CSC.  This would make Tribes 
and Tribal organizations second-class government contractors, the only ones not entitled to 
full payment for services provided.  It might raise constitutional questions. 

 

• Pass a moratorium on the formation of new contracts.  This would reverse the longstanding 
federal policy of expanding Tribal self-determination and self-governance. 
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• Make line-item appropriations allocating CSC on a contractor-by-contractor basis.  This 
would be far too cumbersome, requiring Congress to monitor the direct costs and indirect 
cost rates of over 300 Tribes and Tribal organizations that contract or compact with BIA 
and/or IHS.   
 

• Congress could appropriate sufficient funds to each agency to meet Tribes' total CSC 
needs.  Obviously this solution is the one consistent with current federal law and policy, the 
U.S. trust responsibility, and basic fairness to Tribal contractors. 
 
The requested hearing should investigate ways that Tribes and the agencies can work with 

Congress to ensure full CSC funding and avoid further litigation.  One possibility that we believe 
should be a focus of the hearing is removing the appropriations "caps"—the annual provisions that 
CSC spending is "not to exceed" a stated amount.  The amounts needed for full CSC each year 
can be estimated with a fair degree of accuracy, as IHS demonstrated for years, based on the 
previous year's shortfall report and projected program funding.  Removing this “caps” language is a 
simple way to force the Agency to ensure that the full amount necessary to fund CSC is included in 
the administration’s budget request.   

The SCIA should also ask IHS to explain why it refuses to share CSC allocation data with 
Tribes.  For many years IHS followed the practice, required by its CSC policy manual, of releasing 
Tribe-by-Tribe data on direct program costs, indirect cost rates, CSC requirements, and CSC 
shortfalls as the agency prepared its shortfall reports for Congress each year.  In a reversal of this 
longstanding practice, and in contravention of its own policy manual, IHS now states that it will not 
release this vital information until after the final reports are cleared for submission to Congress, 
which can take years.  Despite repeated Tribal requests—and a pending Freedom of Information 
Act lawsuit—IHS has yet to release data for fiscal years 2010, 2011, or 2012.  This undermines 
agency transparency and accountability for the expenditure of appropriated public funds.  The 
SCIA should ask IHS at the hearing why the agency no longer follows the practices dictated by the 
ISDEAA, agency policy, and principles of fiscal accountability. 

Conclusion 

 Thank you for your consideration of this urgent request.  With the help of the SCIA, Tribes 
look forward to working with the agencies to resolve both past claims and CSC issues moving 
forward.  If you have any questions or would like to discuss further, please do not hesitate to 
contact me at (206) 369-6699 or via email at rallen@jamestowntribe.org.   

Sincerely, 

 

W. Ron Allen, Tribal Chairman/CEO, Jamestown S’Klallam Tribe 

cc: National Congress of American Indians 
 National Indian Health Board 
 Affiliated Tribes of Northwest Indians 
 DOI and HHS Self-Governance Tribes 
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